Pumping Oxygen into the Room
By Jonathan E. Gradess and Shari Silberstein
Introduction
On June 24, 2004 the New
York State Court of Appeals
ruled in People v. LaValle that
the death penalty as then
configured in New York was
unconstitutional.1 A legislative rejection of the death
penalty followed, making
New York the first state in
the modern era of capital
punishment to do away
with its death penalty. This
made New York a test case
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for policymakers, researchers, and others to observe the effects of ending the death
penalty. Would crime rates soar? Would prosecutors find
themselves unable to adequately do their jobs? Would life
without parole absorb the wasted costs—both time and
money—previously sunk into the death penalty? These
assertions and others had been made by death penalty
proponents for decades, in every state that was debating
the future of its death penalty. New York’s experience—
and that of the five other states that since followed—
proved those fears wrong. The sky did not fall. Social
institutions did not crumble. Most encouraging, however,
was that the end of the death penalty created space for
genuine collaboration among previously entrenched adversaries within the criminal justice system. In the words
of one prosecutor, the death penalty sucked all the air out
of the room. With its demise came opportunities to replace this failed policy with better ones, from holistic and
preventative responses to crime in New York to increased
funding for victims’ services in other states that followed
New York’s post-abolition example.

Background: The Death Penalty’s Long “Off-Ramp”
New York has had a long and winding, some might
say tortured, relationship with the death penalty. It was
the last state to reinstate the death penalty in the postGregg2 era, doing so in 1995, nearly 20 years after the U.S.
Supreme Court began allowing it again. It was also the
first state to abandon it, just 10 years later, making New
York home to the shortest death penalty experiment in the
modern era.
But New York’s ambivalence with capital punishment
began centuries earlier. In the middle of the 19th century
an Assemblyman from Brooklyn ran for and won his seat
solely on the issue of abolishing the death penalty3 and
almost succeeded. Yet New York became a national leader
in executions (beating out even Texas in the pre-Gregg
era), carrying out 606 electrocutions between 1891 and
1963.4 In 1965, sentiment swung back the other way again
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when the Bartlett Commission called for abolition of the
death penalty.5 A compromise
law for a limited death penalty was passed in 1967. That
law was struck down on constraint of Furman v. Georgia6
in People v. Fitzpatrick,7 so in
1974, the next year, the Legislature passed yet another
limited death penalty statute,
this time providing mandatory capital punishment for
those who kill police officers
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or correctional officers, and
for those sentenced to life in prison who kill while incarcerated.8 A 1977 Court of Appeals decision in People v. Davis9 effectively eliminated the first two categories, leaving
the 1974 death penalty in place only for murder committed in prison by someone serving a life sentence.
Then, an annual legislative/gubernatorial dance
began in New York. The legislature, spurred on by two
pro-death penalty legislators, passed a death penalty reinstatement bill every year.10 Every year, the sitting governor vetoed the bill.11 This pageant continued for 17 years,
punctuated only briefly in 1984 by People v. Smith, which
struck the third and only remaining provision of the 1974
death penalty law.12
The growing sentiment against the death penalty
among lawmakers was sheltered during all these years
by gubernatorial valor. The governor’s inevitable veto
allowed politically vulnerable legislators to mask their
ambivalence about the policy, knowing that their vote for
it would not lead to its actual reinstatement. Even in this
environment, New York twice came close to a genuine
threat of reinstatement during this period, in 1978 and
in 1989. Both times saw the pro-death penalty vote creep
high enough that it almost overrode the governor’s veto.13
This death penalty cat and mouse game between governor and legislature continued until 1994, when George
Pataki ran for Governor, campaigning almost exclusively
on the death penalty. He defeated 12-year incumbent Mario Cuomo and came to Albany having “reserved” Chapter 1 of the Laws of 1995 for the capital punishment statute
for which he had so vigorously campaigned.
In late 1994 a blue-ribbon committee called New Yorkers for Fairness in Capital Punishment came together to
shape the best of what was by then an inevitable death
penalty. The group included members who both supported and opposed the death penalty; all agreed on basic
minimum standards and principles of fairness in how a
death penalty process must be carried out. They asserted
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eleven such principles and were responsible for barring the death penalty for the intellectually disabled, for
creating a Capital Defender Office, for a proportionality
review process, and for racial justice and other critical due
process protections.14
Interestingly, the group also flagged as unconstitutional the jury instruction that would eventually be
the statute’s demise in LaValle, calling it “irrational and
coercively skewed in the direction of death sentences.”15
Neither the Governor nor the legislature paused over
the group’s bill memo or over much else for that matter.
After a brief period of drafting and negotiation, the death
penalty reinstatement bill passed in March and took effect
on September 1, 1995.16
When the Court of Appeals, nine years later, ruled in
People v. LaValle17 that the deadlock jury provision of the
statute was unconstitutional, it made life imprisonment
without parole the maximum punishment for first-degree
murder. The Governor, Senate Majority Leader, and Assembly Speaker all pledged that a legislative fix would be
quick, easy, and forthcoming,18 but that did not happen.
Popular and legislative opinion had reversed itself
on the death penalty, driven in large measure by the
drumbeat of evidence from around the country that the
system was irreparably broken. From the parade of death
row exonerations in Illinois to studies of racial disparities
and the death penalty’s high cost over life imprisonment,
it had become clear to New Yorkers that capital punishment generated little return for the enormous amount of
resources, attention, and risk of mistake that it carried.19
Indeed, this futility was a defining feature in the
death penalty debate during the ten months that the question was before the legislature. Between 1995 when the
death penalty began and 2004 when it ended there were
864 cases investigated as capital by district attorneys in
which death was precluded for 786 defendants.20 New
York, for all its fanfare, demonstrated the inevitable national pattern of death penalty implementation: high cost
with low return, loud hurrahs at death penalty reinstatement, and stifled ambivalence actually using it.
New York spent an inordinate amount of money on
what in the end were only 58 death noticed cases and far
fewer death sentences—seven total. All those cases were
appealed to the Court of Appeals; none were sustained.21
New York spent a minimum of $24 million per case22 to
achieve what in the end were very costly life without
parole sentences. The question hung heavily in the preabolition air: had there not been a better way all along?
During the summer of 2004 the Assembly Majority
Conference made clear that it wanted no action taken to
fix the now suspended death penalty. That fall the Speaker of the Assembly called for hearings, which were held
during the winter of 2004-2005. Although only two were
originally scheduled, it took five full days of testimony
to accommodate the crowd of witnesses.23 One hundred

seventy (170) witnesses testified; virtually all condemned
the death penalty as policy.24
The issue finally came to a vote in April 2005. The
New York State Assembly Codes Committee handily
rejected legislation to repair the broken jury instruction,
killing the bill and effectively placing New York among
the other twelve states without the death penalty. The issue came back before the courts a final time in 2007, after
which death row was cleared and dismantled, and New
York’s status as an abolitionist state solidified. When the
dust settled, New York’s death penalty was laid to rest by
a combination of judicial and legislative initiative.25

Impact of Abolition: The Sky Is Still There
The authors have attended and been intimately exposed to the rhetorical debate fostered by proponents of
the death penalty in New York and other states. Although
the arguments vary slightly from place to place, the primary argument usually highlights one or more emblematic crimes that “demand” the death penalty to make the
broader case that abolition will bring unbridled murder
and mayhem to the streets of their state. Corollaries to
this prediction include the myth that abolition will drive
an increase in the murders of law enforcement, and that
prosecutors will be unable to secure maximum sentences
without the threat of the death penalty.26
The 1995 reinstatement of the death penalty in New
York State was built in part on this false premise, namely
that without the death penalty, crime in New York State
would continue to escalate.
Laying to rest the tired deterrence debate, the National Research Council of the National Academies conducted a review of more than three decades of deterrence
research and concluded in 2012 that studies claiming a
deterrent effect on murder rates from the death penalty
are fundamentally flawed and should not be used to
inform judgments about the effect of the death penalty on
homicide.27
New York’s real world experience, as well as that of
the other states that have since ended the death penalty,
confirms the research. None of those states has seen a
spike in murders since abolition, and many have seen the
crime rates continue on the same downward trajectory
that began prior to abolition.
New York’s violent crime rate reached a twenty-five
year high in 1990 (1180.9 per 100,000—see table below),

Violent Crime Rate per 100,000
1990

1994

1995

2004

2007

2012

New York

1180.9

965.6

841.9

440.4

414.4

406.8

National

758.2
(1991)

713.6

684.5

463.2

471.8

386.9

Source: Uniform Crime Reporting Statistics – UCR Data Online
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when New York did not have a death penalty. Violent
crime, including murder and non-negligent manslaughter, began declining in the four years that followed, while
New York continued to be without a death penalty. By
the time George Pataki was elected in 1994, the violent
crime rate had declined by almost 20% (965.6 per 100,000),
still with no death penalty in the state to account for this
drop. When the death penalty was reinstated in 1995, the
rate had declined further (841.9 per 100,000). This post1990 downward trend in New York mirrored national
statistics where the violent crime rate peaked in 1991
(758.2 per 100,000) before beginning a downward trend
that reached 684.5 per 100,000 in 1995. By 2012, after New
York had been without a death penalty for eight years,
violent crime was less than one-half of its 1995 rate and
the national average was down 42%. In other words, the
presence or absence of the death penalty had no correlation to the crime rate.
The data around law enforcement murder shows
the same thing. The killing of a police officer in the line
of duty is a tragedy whenever it occurs. That tragedy is
compounded by a false belief that the existence or nonexistence of a death penalty statute is a defining factor in
these deaths, because such rhetoric prevents the implementation of real world solutions that would actually
save officers’ lives: better training; more staffing; and
protective equipment that would cost a fraction of the cost
of a death penalty case but which often goes unpurchased
due to tight budgets. Indeed, in the nine years during
which New York had the death penalty and the ten years
since it has been eliminated, New York police officer
deaths by gunfire have remained, on average and unfortunately, consistent.28
These experiences are not unique to New York. New
Jersey abolished the death penalty in 2007.29 A year later,
the New Jersey Star-Ledger conducted a review of prosecutors to assess the impact of abolition on whether or not
it hindered their ability to prosecute cases. They found the
following: “A year later, prosecutors and defense lawyers
agree the demise of the death penalty has had no discernable impact on the way would-be capital cases are prosecuted in New Jersey.” One prosecutor was quoted saying,
“We have not viewed [abolition] as an impediment in
the disposition of murder cases,” and another said that
abolition had not hindered prosecutors in pursuing tough
sentences.30
Looking at the death penalty debate in New York
between 1974 and 1994, it is now clear that it represented
twenty years of ill-informed rhetoric. The promised dangers that would arise without a death penalty never materialized. Neither did the crime-free New York that death
penalty proponents promised capital punishment would
bring. In the wake of LaValle and Taylor, the challenge is
and has been to find a better, less costly, smarter, more
effective way to respond to and reduce violence. This response, which has largely been limited to courtrooms and
12

legal sentences, must be more comprehensive—providing
crime survivors with the resources and assistance they
need to address the trauma and rebuild their lives, engaging communities in programs that prevent crime before
it occurs, instead of after it is too late, and strengthening
justice models that can hold people accountable for their
harm in ways that are constructive rather than destructive.31 Fortunately, abolition has opened doors to implementing some of these approaches.

Impact of Abolition: New Opportunities
In the aftermath of the death penalty, first in New
York, and then in the states that followed in its path,32 the
authors of this report have been part of a national and
state dialogue about the value of the moment, thinking
through how best to redirect the wasteful resources long
spent on futile efforts to execute.
In the wake of abolition in New York and then New
Jersey a few years later, David Kaczynski, then Executive
Director of New Yorkers for Alternatives to the Death
Penalty (NYADP), wrote an agenda-setting piece for the
national abolition movement:
Since 1995, more than $200 million in
tax dollars was wasted on New York’s
death penalty system. But we should not
allow ourselves to forget what the 1995
law hoped to accomplish—a reduction
in crime and violence. Even as we learn
that the death penalty is not the answer to
our crime problem, it goes without saying
that abolishing the death penalty is not
the answer either. If lawmakers were once
willing to invest more than $20 million
a year in an unproven crime-reduction
program, they should now be willing
to invest at least that much in programs
that have demonstrated effectiveness in
preventing crime from occurring in the
first place.33
Kaczynski’s piece focused on crime prevention, but
it was easily extrapolated to other issues. For example,
proponents of the death penalty also touted it as a salve to
heal the wounds of victims’ families. Four decades of the
modern death penalty gave us ample evidence that capital punishment was often an obstacle for victims’ families
rather than a solution,34 but eliminating the obstacle alone
was neither going to reverse the negative impact nor
resolve the original problem it sought to address.
In other words, New York’s elimination of the death
penalty sparked a new vision for abolition entirely: more
than the absence of the death penalty, it was also the presence of a new paradigm driven by those solutions that
were previously stymied by the death penalty’s disproportionate pull of money, attention, time, and polarization, such as adequate victims’ services and effective
crime prevention. This idea became a rallying cry for not
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only NYADP, but also for its national partner, Equal Justice USA (EJUSA), and abolition groups in other states.
The most concrete result of this new model was the
idea that the savings from repealing the death penalty
ought to be reallocated to programs that helped families
of murder victims to cope with their loss and rebuild their
lives. New Jersey was the first state to repeal the death
penalty and attempt such a reallocation. The abolition
movement rallied behind a 2009 bill to create a grants
program for nonprofits providing traumatic grief counseling to homicide survivors, but the bill was not ultimately
enacted.
When Illinois repealed the death penalty in 2011, the
legislation signed into law created the Death Penalty Abolition Fund, administered by the Illinois Criminal Justice
Information Authority (ICJIA) and to be funded with
money previously earmarked for death penalty prosecutions.35 This Fund would be used for increased training of
homicide detectives and enhanced services for families of
homicide victims.36 In April 2013, the Fund requested proposals for comprehensive services to victims’ families.37 In
FY14, the fund awarded over $1.9 million for such programs over the next four years.38
Maryland provides the most public example of the
reallocation of death penalty costs to victims’ family
services. The 2013 bill that repealed the death penalty
in Maryland included a provision for the reallocation,
similar to the Illinois bill. The provision was stripped out
of the repeal bill before it was passed. However, death
penalty repeal advocates led by EJUSA and Maryland
Citizens Against State Executions returned to Annapolis
in 2014, building a coalition with crime victims’ advocates, including both victims who had supported the repeal effort and those who had not. Together, the coalition
successfully lobbied for a $500,000 earmark in the state
budget for programs for families of homicide survivors,
as well as companion legislation that passed unanimously
to provide consideration of future support. Family members of homicide victims are a particularly underserved
population of crime survivors, and Maryland may be the
first state in the country to provide them a line item in the
statewide budget.39 Throughout the testimony and other
public debate on the budget and the bill, it was repeatedly
noted that the source of the new funding was repeal of the
death penalty the year before.
In addition to the reallocation of resources, campaigns
to end the death penalty also provided opportunities for
broader education about the flaws in the larger criminal
justice system. Former Illinois Governor George Ryan
explained that discovering the number of wrongful convictions present in death penalty cases opened his eyes
to those risks in all cases. If these kinds of mistakes are
happening in the cases where everyone is paying attention, he asked, what is happening in the lower level cases
that aren’t in the spotlight?40 In New Jersey, the champion
of the death penalty repeal bill went on to introduce other

criminal justice reforms in subsequent years. His experience learning about the death penalty played a significant
role.
In New York, similar justice reforms are also moving
forward. The political price of Governor Mario Cuomo’s
strong moral stand on the death penalty is often said to
have forced the creation of a prison empire. While this
is simplistic, it bears a substantial grain of truth. Significantly at present his son, Governor Andrew Cuomo, is
dismantling some of those same institutions. Joint groups
of prosecution and defense on discovery and sentencing are working. The Rockefeller drug law has been
reformed. A new Office of Indigent Legal Services designed to improve the representation of the poor has been
created. These reforms would have been far more difficult
to implement during the reign of the death penalty in
New York given both the heightened adversarial tension
that capital punishment silently imposes and the practical
reality of its high cost.

The New Paradigm in New York
At the heart of the paradigm undergirding these postabolition efforts was the basic principle that an effective
justice system needs to work for all of the impacted parties, rather than continue as a zero-sum game that pits the
interests of one party against another. To this end, it was
essential to foster dialogue between diverse parties to
find common ground. With a spirit of authentic collaboration and dialogue to guide the discussions, a set of shared
values emerged among all affected parties for preventing
crime, helping victims of crime to heal and rebuild, and
restoring communities afflicted by violence to peace and
health. To build this new paradigm for criminal justice
it was necessary to unite those most affected by violence
around common ground solutions that addressed their
real and immediate needs, reduce the likelihood of violence, and benefit all involved.
NYADP began this pursuit by looking at former
“adversaries” as colleagues, holding stakeholder meetings across New York that were co-facilitated by EJUSA.
The group sessions brought together crime survivors and
their advocates, people who were formerly incarcerated
and their advocates, district attorneys and corrections
officials, defense attorneys, restorative justice practitioners, and mental health advocates. Discussions continued
individually beyond the local listening sessions, including through a Family and Friends of Homicide Victims
(FFHV) group led by Marie Verzulli, NYADP’s victim and
survivor advocate.41
It should be noted that everyone involved was (and
is) saddled with the contemporary model of adversarial
criminal justice. They faced returning to their offices and
their jobs when the talks finished. There were flashpoints
and some disagreement, and a healthy concern for threats
to budgets and existing authority. But what emerged from
the dialogue was a shared belief held by those enmeshed
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in our criminal justice system that much about the current system is fundamentally flawed. Among the beliefs
shared by a majority was that:
• The death penalty is illusory and wasteful in practice (even among those who supported it theoretically) and its resources could be better deployed
elsewhere;
• Crime victims and survivors need a voice and
funded, robust, trauma-informed healing services;
• Community-based violence prevention is key to
transforming the system;
• Proactive, early grassroots responses to violence are
a more effective deterrent than anything currently
provided by our criminal justice system;
• The criminal justice system has grown to a bloated
bureaucracy frequently incapable of meaningful
interpersonal intervention;
• Education, job training, substance abuse treatment,
and employment have a greater impact on public
safety than incarceration and punitive sanctions.
What was remarkable about these discussions with
such a diverse group was that they were led by a group
previously focused solely on ending New York’s death
penalty. Yet with the death penalty off the table and with
NYADP’s primary commitment to violence prevention,
safety, and healing, everyone was able to talk about the
big picture without interference. The death penalty so often acts as a lightning rod, entrenching each person in his
or her emotional or political position in favor or against.
People remarked that the absence of capital punishment
so changed the nature of discussions that “it was like
pumping oxygen into a big room.”42
In the years that followed these initial dialogue sessions, NYADP focused its work in the Capital District
of New York to partner with nascent and longstanding
grassroots organizations and leaders to reduce violence,
expand opportunities for healing and trauma-informed
care, and build healthy communities.
This organizing brought numerous results. In 2009,
New York implemented the $4 million Operation Snug
(GUNS spelled backwards) in 10 cities across New York.43
Based on the successful “CeaseFire Chicago” initiative, a
model which reduced shootings in target areas by between 16-35 percent, the program deploys formerly incarcerated people to interdict violence at the street level by
preventing revenge killings and stopping violence before
it starts. Neighborhood residents, religious leaders and
law enforcement work together with skilled, grassroots
violence interrupters to change behaviors.44 Originally established with programs in Albany, Buffalo, Niagara Falls,
Rochester, Syracuse, Yonkers, Mt. Vernon and Manhattan, Queens and Brooklyn in New York City, the program
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continues, and it promises greater potential for reducing
violence than capital punishment ever did.45
In Schenectady, NYADP co-chaired the Community
Empowerment Partnership, a broad coalition to address
community violence (sparked by the suicide of four high
school girls of color over a three-month period).46 The
Partnership held a series of widely attended meetings and
events.47 One pinnacle event was a public lecture featuring Syracuse Police Chief Frank Fowler, who presented
his community-based Trauma Response Team to 130
community members and the police chiefs of Schenectady,
Albany, and Troy. The lecture inspired Schenectady District Attorney Bob Carney to design a program for teenaged males at high risk of gang involvement, which was
funded and launched as the Schenectady Anti-Violence
and Empowerment Program (SAVE). Although no longer
operating, the community and the district attorney’s office
maintain an underlying commitment to trauma-informed
responses to violence. In fact, NYADP is working handin-hand with the Schenectady District Attorney and the
Albany Police Department to carry out Project Safe Neighborhoods as part of the Give Program (Gun Involved Violence Elimination) which calls on the DA and local police
to work with community groups and formerly incarcerated people to hold forums with parolees to introduce them
to available services, to point out potential sanctions, and
to build relationships with successfully reintegrated formerly incarcerated people to reduce recidivism.
The Partnership inspired the NYADP-run program,
Limits of Loyalty, an educational panel that brings together a diverse group of people impacted by the criminal justice system on all sides (law enforcement, crime survivors,
former offenders, and their families).48 The panel exposes
high and middle school children to a frank discussion of
what personal responsibility is, how we connect with others, and how our life decisions can have a ripple effect on
our family, friends, neighbors, community and eventually
the world.49 The panel includes people with compelling
personal stories as well as those with institutional responsibility for keeping community members safe.50 Designed
to stimulate students to think about the moral dimensions
of bystander behavior, the presentation begs questions
from the audience: “When does loyalty to my own values
trump loyalty to my friend?” “What is my responsibility
to act or to speak up when I witness other people being hurt?” “What is the responsibility of all—including
community members and those in authority—to build a
community based on respect and trust?” In making itself
accessible to young people, many of whom are abused,
bullied, and broken, the clear message that we must save
and love one another, put down guns and pick up personal courage, give a voice to the voiceless, and build the
peaceful community is heard. After full participation in
this program over time, the Schenectady County District
Attorney stated it was the best crime prevention program
he had seen in his 25 years as a DA.
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NYADP’s victims support group, called Family and
Friends of Homicide Victims (FFHV), continues today to
work with community based victims service providers,
to promote restorative justice practices, to advocate for
programs to assist those left behind after murder, and to
strive to help other survivors and each other to regain a
sense of safety.51 FFHV educates numerous agencies in
New York State to understand the meaning of victimization and the essential need for procedures, systems, and
approaches that are trauma-informed and make paramount the need for healing.52 Members may or may not
agree on the death penalty in theory, but they believe that
our time, money, and resources devoured by the death
penalty are better spent on victims services, communitybased prevention programs, and investing in our youth.
What ties together all of these initiatives is the remarkable reality that an anti-death penalty organization
had so successfully transformed itself to be a go-to resource for police, prosecutors, victims’ service providers,
and other agencies in how to reduce violence, promote
healing, and build healthier communities. The unique
vision to tackle those root causes of trauma and hurt that
the death penalty was ill-suited to address has made New
York a model for what is possible in a post-death penalty
world.

Looking Ahead
National organizations have embraced this model
of holistic thinking to promote a justice system that is
responsive to all impacted parties. Advocacy groups in
multiple states have been testing out models for collaborative, common ground criminal justice reform, organizing disparate constituencies like crime survivors, people
incarcerated, and their families.53 More will begin to do
so in the coming years. In 2012, a group of innovative
foundations recognized the potential in this small but
growing movement and supported a series of national
convenings to bring together advocates from the victims
assistance field and the criminal justice reform field to
explore the new paradigm and break down the silos in
which criminal justice work is performed.54 Meeting in
Los Angeles, San Francisco, Phoenix, and Philadelphia
between 2012 and 2014 the group defined core principles
that it shared and examined what a new justice system
might look like.55 The post-abolition successes in New
York and Maryland were both shared as case studies for
the larger group discussion. In sum, and paraphrasing the
group’s work:
We want a justice system that embraces
the values of safety, accountability, prevention, justice, and healing. We want
proper investment in crime prevention
while strengthening community responses to violence. This includes greater
investment in services that help crime
survivors to address trauma and rebuild
their lives, and programs so those who

have committed crimes can be held accountable for the harm done and can
rebuild their lives as well. This new
intentional vision of safe and healthy
communities will address racial discrimination in the justice system, both in terms
of who is incarcerated and which crime
survivors are served. Such a new paradigm will reflect the diversity of crime
survivors, amplifying their diverse voices
and perspectives in public policy debates
and decisions. Our new justice system
will recognize that people are more than
the very worst thing that has happened
to them and more than the very worst
thing they have done to another, and will
act in pursuit of healing and making all
people whole.56

Conclusion
Post-abolition in New York some ideas have been
born in the spirit of a new paradigm while others remain inchoate. What is indelibly clear is that constraints
presented by the death penalty as a moral impediment to
cross agency dialogue have been removed. Adversaries
are working collegially in many places throughout New
York in violence interruption, crime prevention, community organization, and grassroots victim initiatives.
The death penalty is a potent, highly visible symbol, but
an ineffective way to resolve violence. With this wrongheaded approach out of the way, more effective responses
can be expanded and flourish.
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